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Inte rve ntion s e e king to inte rve ne  in the  a bove  ca ptione d ma tte r pursua nt to A.A.C. Rule s

R14-4-301 and R14-3-105. Those  rules  pe rmit inte rvention if:

1. the  interveners  are  directly and substantia lly affected by the  proceedings, and,
2. involvement of the  interveners  will not unduly broaden the  issues  to be  presented.

A.A.C. R14-3-105.A. ana 'B.

Prospe ctive  Inte rve ne rs  hold a  subs ta ntia l numbe r of ore  contra cts  purcha se d from

Agra -Te chnologie s , Inc. e xce e ding s e ve ra l million dolla rs . The y will be  d ire c tly a nd

subs tantia lly a ffected by the  proceedings  in this  ma tte r. The  involvement of the  Inte rveners

will not unduly broaden the  issues  to be  presented and, in fact, will not broaden the  issues  a t

a ll. Copie s  of the  Applica tion to Inte rve ne  a nd the  Re ply re  Applica tion to Inte rve ne  a re

attached.

The  Adminis tra tive  Law Judge  ass igned to hea r this  ma tte r denied the  Applica tion to

Inte rve ne  without a ddre s s ing a ny of the  pe rmis s ible  ba s e s  for inte rve ntion. Prospective

Inte rve ne rs , the re fore , re que s t re cons ide ra tion of the ir Applica tion to Inte rve ne  by the

Arizona  Corpora tion Commiss ion its e lf. As  citizens , consumers , cus tomers  and a s  directly

a nd s ubs ta ntia lly a ffe cte d pe rs ons , the  pros pe ctive  Inte rve ne rs  s hould be  a llowe d to

inte rvene  and active ly pa rticipa te  in the  hea ring for the  purpose  of deve loping the  evidence

and testimony and creating a  just and credible  record.

It is  re s pe ctfully re que s te d tha t the  Arizona  Corpora tion Commis s ion e xpe dite  its

de te rmina tion of this  motion, pla ce  the  motion on its  S e pte mbe r 19, 2007, a ge nda  a nd

recons ider the  denia l of the  Applica tion for Inte rvention.

Dated this A. 9  # v i day of September, 2007.

KUTAK ROCK LLP _.

4By
Micha e l W. S illima n
Suite  300
8601 North Scottsdale  Road
Scottsda le , AZ 85253-2742
Attorneys  for Inte rveners
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ORIGINAL AND THIRTEEN (13) COPIES
of the foregoing hand-delivered this ? ' " 'day of September,
2007, to:

Docket Control
Arizona Corporation Commission
1200 West Washington
Phoenix, AZ 85007

ONE c<;18t of the foregoing hand-delivered
this AS day of Septum Er, 2007, to:

Marc Stem, ALJ
Arizona Co oration Commission
1200 West washington
Phoenix, AZ 85007

ONE COPY of the foregoing hand-delivered
and electronically mailed this -?7"'day of September, 2007, to:

Securities Division
Arizona Corporation Commission
Attn: Julie Coleman, Esq., Mike Dailey, Esq., Mark Dinell, Esq.
l300West Washington, Third Floor
Phoenix, AZ 85007

Lonnie Williams, Esq.
Carrie M. Francis, Esq.
Quarles & Brady Streich Lang, L.L.P.
One Renaissance Square, Two North Central Avenue
Phoenix, AZ 85004-2391
Attorneys for Respondents Agra Technologies, Pierson and Baker

Geoffrey S. Kercsmar, Esq.
The Kercsmar Law Firm P.C.
3260 N. Hayden Road, Suite 204
Scottsdale, AZ 85251
Artorneysfor Respondents Hodges and Paille
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Peter Strojnik, Esq.
3030 North Central Ave.
Suite 140 I
Phoenix, AZ 85012
Attorneys for Respondents Campbell

By:
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Attorneys for Interveners
AZ CORP COMM\SS\0N

DOCKET CONTROL

B E F O R E  THE  AR IZO NA C O R P O R ATIO N C O MMIS S IO N

In the  matte r Gr DOCKET NO.: S-20484A-06-0669

AGRA-TECHNOLOGIES , INC. (a /k/a
ATI), a  Nevada  Corpora tion, 5800 North
Dodge  Avenue , Bldg. A, Flags ta ff; Arizona
86004-2963 ;

APPLICATION TO INTERVENE

WILLIAM J AY P IERS ON (a /k/a BILL
PIERSGN), and S ANDRA LEE P IERS ON
(a /k/a SANDY PIERSON), husband and
wife , 6710 Lynx Lane  Flags ta ff; Arizona
86004-1404 ;

RICHARD ALLEN CAMP BELL (a /k/a
DICK CAMP BELL), a nd S ONDRA J ANE
CAMPBELL, husband and wife , 8686 Wes t
Morten Avenue , Glenda le , Arizona  85305-
3940;

WILLIAM H. BAKER, J R (a /k/a BILL
BAKER), a nd P ATRICIA M. BAKER,
3027 N. Alta  Vis ta , Flags ta ff, Arizona
86004;

JERRY JOHNSTON HODGES, 1858
Gunlock Court Sa int George , Utah 84790-
6705;a nd

LAWRENCE KEVIN P AILLE (a /k/a
LARRY PAILLE), 220 P inon Woods  Drive ,
Sedona, Arizona 86351-6902 ,

Respondents.
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Pursuant to A.A.C. Rules R14-4-301 and R14-3~l05, application is made to intervene

n

4835-8875-7249.1
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as  parties  in the  above  captioned proceeding. This  applica tion to inte rvene  is  made  on beha lf

of ce rta in pa rticipa nts  in the  Ore  Rights  a nd Mining P roje ct of Agra  Te chnologie s  Inc.

("ATI"). Inte rve nors l re pre se nt pa rticipa nts  who hold a  subs ta ntia l numbe r of ore  contra cts

purchased from ATI and a re , the reby, directly and subs tantia lly a ffected by the  proceedings

in this  ma tte r. For the  re a s ons  s e t forth  in  the  following Me mora ndum of P oints  a nd

Authoritie s , the  Inte rve ne rs  re s pe ctfully re que s t tha t the ir Applica tion to Inte rve ne  be

granted and tha t they be  permitted to participa te  in a ll proceedings  re la ting to this  matte r.

MEMORANDUM OF POINTS AND AUTHORITIES

Collectively, Interveners have purchased a substantial number of ore contracts and,

therefore, have considerable financial interest in the outcome of these proceedings. As

financial participants, the Interveners are knowledgeable of the business and operational

aspects of ATI and the disposition of this matter may impair or impede their ability to protect

their financial and contractual commitments. The involvement of the Interveners in this

proceeding will not unduly broaden the issues presented to the Arizona Corporation

Commission ("ACC") and, in fact, is expected to assist in the development and accuracy of

facts presented at the hearing and the ultimate conclusions reached by the Commission as

well as provide the Interveners with essential information concerning the validity and

enforceability of their contracts.

The rules of the ACC provide for intervention under circumstances which are

currently present. See A.C.C. R14-4-301 ("When not in conflict with this Article, the

provisions of A.A.C. R14-3-101 through R14-3-113 apply") and R14-3-105 ("Persons ..

.who are directly and substantially affected by the proceedings, shall secure an order from

the Commission or presiding officer granting leave to intervene .

Interveners Are Directly and Substantially Affected by the Proceedings AndShould

").
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be Allowed to Intervene

As financial participants in ATI, and collectively representing a majority of

| Interveners consist of Spen'y Andrews, Hoffa Bogart, Colin Caie, Bob and Peggy DeYoung, Rhonda Faris-Holman,
Patricia Kerschner, Nigel Smith, James Sweet, Jeanie Stevenson, James Urquhart and Dave and Janet Vette. Additional
interveners may be added in the near future.
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participants holding ore contracts, Interveners will be directly and substantially affected by

the outcome of the proceedings. If the allegations of the ACC are proven, Interveners could

lose their entire financial commitments as well as their rights to mineral aggregate purchased

pursuant to their contracts. The financial loss to Interveners individually, in such a situation,

could prove economically disastrous. Interveners have not been contacted by the Securities

Division, no information or testimony has been solicited from them as to the validity of the

allegations against the respondents, and information regarding the status of proceedings has

been minimal to non-existent and totally unsatisfactory.

Interveners want to assure that the proceedings are conducted in a fair and balanced

manner and believe that their participation in the proceedings will contribute to both.

Interveners have knowledge concerning many of the factual allegations in the First Amended

Temporary Order to Cease and Desist and Notice of Opportunity for Hearing and want their

testimony and information to form a part of the record in this proceeding.

Interveners are concerned with the delays that have occurred in bringing this matter to a

hearing and want a voice in assuring that further delays do not occur.

Under the circumstances `described above, intervention is allowed and appropriate.

Cf Mountain States Telephone and Telegraph Company v. Arizona Corporation

Commission, 160 Ariz. 350, 353, 773 P.2d 455, 458 (1989) (intervention permitted when

interveners had economic interests at stake), Saunders v. Superior Court in and for

Maricopa County, 109 Ariz. 424, 426, 510 P.2d 740, 742 (1973) (intervention warranted

when interests of beneficiaries would effectively be disposed of without any opportunity for

them to be heard); and Hill v. Alfalfa Seed & Lumber Co., 38 Ariz. 70, 73, 297 P. 868, 869

In  a ddition,

(1931) (intervention should have been permitted when interest entitling a person to intervene

was in the matter in litigation and of such direct and immediate character that intervenor

could have either gained or lost by direct legal operation and effect of the judgment).
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C O NC LUS IO N

Interveners respectfully request that their Application to Intervene be granted and that
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they be permitted to participate in discovery and at the hearing.

Dated this *Adey of August, 2007.

KUTAK ROCK LLP

By /4"
rachael W. Silliman C

Suite 300
8601 North Scottsdale Road
Scottsdale, AZ 85253-2742

Attorneys for Interveners

ORIGINAL AND THIRTEEN (13) C?PIES
of the  fore going  ha nd-de live re d  th igh  a y of Augus t,
2007, to:

Docket Control
Arizona Corporation Commission
1200 West Washington
Phoenix, AZ 85007

ONE COPY of the foregoing hand-delivered
thy @ *Hay of August 2007, to:

Marc Stem, ALJ
Arizona corporation Commission
1200 West Washington
Phoenix, AZ 85007

ONE COPY of the foregoing han8;delivered
and electronically mile mhis , ; 4 * ay
of August 2007, to:

Securit.Les Division
Arizona Corporation Commission
Attn: Mike Dailey, Esq. and Mark Dinell, Esq.
l 300west Washington, Third Floor
Phoenix, AZ 85007
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Lonnie Williams, Esq.
Carrie M. Francis, Esq.
Quarles & Brady Streich Lang, L.L.P.
One Renaissance Square, Two North Central Avenue
Phoenix, AZ 85004-2391
Attorneys for Respondents Agra Technologies, Pierson and Baker
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AZ CORP CDMNISSION
DOCKET CONTROL

Attorneys for Interveners

B E F O R E  THE  AR IZO NA C O R P O R ATIO N C O MMIS S IO N

In the  ma tte r of DOCKET NO.: S-20484A-06-0669
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AGRA-TECHNOLOGIES , INC. (a /k/a
ATI), a  Nevada  Corpora tion, 5800 North
Dodge  Avenue , Bldg. A, Flags ta ff, Arizona
86004-2963 ;

REPLY RE
INTERVENE

APPLICATION TO
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14 (Administrative Law Judge Marc Stern)
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WTLLIAM J AY P IERS ON (a /k/a BILL
P IERS ON), a nd S ANDRA LEE P IERS ON
(a /k/a  SANDY PIERSON), husband and
wife , 6710 Lynx Lane  Flags ta ff, Arizona
86004-1404; Oral Argument Requested
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RICHARD ALLEN CAMPBELL (EAda
DICK CAMPBELL), and SONDRA JANE
CAMPBELL, husband and wife, 8686 West
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BAKER), a nd P ATRICIA M. BAKER,
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22 J ERRY J OHNS TON HODGES , 1858
Gunlock Court S a int Ge orge , Uta h 84790-
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24 LAWRENCE KEVIN P AILLE (a /k/a
LARRY P AILLE), 220 P iton Woods  Drive ,
Sedona, Arizona  86351-6902,25

26 Respondents .
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Applica nts  for inte rve ntion he re by re ply to  the  re s pons e  file d by the  S e curitie s

Divis ion  ("Divis ion") o f the  Arizona  Corpora tion  Commis s ion  ("Commis s ion") to  the

Applica tion to Inte rvene .
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MEMORANDUM OF POINTS AND AUTHORITIES

Argument

A. Applicants are Directlv and Substantiallv Affected by the Administrative

Proceedings and Should be Permitted to Intervene.

The  Divis ion  a rgue s  tha t the  Commis s ion  "doe s  no t ha ve  a ny ju ris d ic tion  to

adjudica te  the individua l a nd priva te  rights of the  Pe titione rs  [s ic] in the  ins ta nt re gula tory

a ction." Re s pons e  a t p . 3 . Howe ve r, tha t is  not the  te s t for in te rve ntion  unde r the

Commiss ion's  rule s . The  is sue  for inte rvention is  not the  individua l and priva te  rights  of the

Applicants , ra the r, whe ther they "a re  directly and subs tantia lly a ffected by the  proceedings ."

A.C.C. R14-3-105.

It cannot be  se rious ly a rgued tha t the  Applicants  will not be  directly and subs tantia lly

a ffected by the  hearing on the  order to cease  and des is t. The  Applicants ' pa rticipa tion in the

Ore  Rights  a nd Mining P roje ct of Agra -Te chnologie s  Inc. ("ATI") e xce e ds s everal million

dolla rs . The  he a ring, a s  fra me d by the  Divis ion, will de te rmine  whe the r the  ore  contra cts

purcha s e d by Applica nts  a nd othe rs  (re fe rre d to a s  "Units " in the  Divis ion's  Re s pons e )

cons titute  s e curitie s  a nd whe the r the  offe r a nd s a le  of those  Units  cons titute  the  offe r a nd

sa le  of unre gis te re d s e curitie s  by unre gis te re d de a le rs  or s a le sme n. The  he a ring will a lso

de te rmine  whe the r fra ud wa s  committe d in the  offe r a nd s a le  of the  Units . Firs t Ame nde d

Te mpora ry Orde r To Ce a se  a nd De s is t a nd Notie e  of Opportunity For He a ring ("Ame nde d

Orde r") pa ge s 22-26. The  Divis ion re que s ts  re lie f in the  form of a  pe rma ne nt ce a s e  a nd

des is t orde r, which includes  the  offe r and sa le  of the  Units , re s titution and pena ltie s . Id . a t

page 27.

How ca n the  Applica nts  not be  dire ctly a nd s ubs ta ntia lly a ffe cte d if re s titution is

orde red and if subs tantia l pena ltie s  a re  imposed aga ins t ATI?  Undoubtedly, such an orde r

would  e ffe c tive ly b ring  ATI's  bus ine s s  ope ra tions  to  a  ha lt. The  de ve lopme nt a nd

4851 -4497-5873.1 2



Regulatorv Action.

The Applicants are most interested in assuring that the hearing is conducted fairly,

and with due process and that the record contains all the relevant evidence and testimony

necessary for a reasoned, supportable and just decision. None of the Applicants has been

asked to be a witness at the hearing, none has been contacted by the Division, and they have

no reason to believe that their testimony or evidence will be presented.

Applicants do not agree dirt this proceeding is an "investigation" as asserted by the

Division. Response at page 4. Nowhere in the Amended Order does the Division assert its

allegations upon information and belief. All of its allegations are based on csfactssl and its

violations are findings. This matter ceased to be an investigation when the Commission

issued the Temporary Order To Cease and Desist and Notice of Opportunity for Hearing and

subsequently, the Amended Order. Surely, the Commission had evidence to support its

"facts" and findings at the time of serving the original order and the Amended Order.

Further "investigation" in the form of examinations under oath is nothing more than

discovery.

The Commission's statutory authority to investigate, pursuant to A.R.S. §44-1822,

ended when it made its determination in the original order and in the Amended Order that

Respondents violated the provisions of A.R.S. § §44-1801, et seq. ("The commission, the

director or other agent or agents designated by the commission may make such public or

private investigations . as the commission deems necessary to determine whether any

1 Section III of the Amended Order is captioned with the heading "FACTS."

34851-4497-5873.1
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proce s s ing of mine ra l a ggre ga te  ma te ria l, purs ua nt to Applica nts ' Ore  Rights  a nd Mining

Agre e me nts , would be  dis continue d a nd the  Applica nts  would los e  the ir e ntire  fina ncia l

commitme nts  a s  we ll a s  the ir right to the  mine ra l aggregate purcha se d pursua nt to the ir

contracts . Applicants  have  clea rly met the  burden of be ing directly and subs tantia lly a ffected

by the  hearing.
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B. Applicants' Personal Knowledge Regarding the Allegations in Dispute Is

Not Onlv Relevant But Cannot Be Adeauatelv Presented by the Parties to the
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person has violated ... any provision of this chapter or any rule or order hereunder .

A.R.S. §44-1822.

The Division believes that it can conduct examinations under oath of witnesses
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without attendance of parties or others and use the evidence obtained in a contested

proceeding. Applicants do not agree to submitting to such examinations that they believe to

be unfair and a violation of due process for the Respondents.

Examinations under oath are formal interviews in investigative proceedings.

A.C.C. R14-4-302.1. ("Formal interview" means the examination under oath of an individual

compelled or requested to testify as part of an investigation or examination.") The hearing

which is the subject of Applicants' Application to Intervene is not an investigation, rather, it

is a contested proceeding.

regulations, or elsewhere is an investigation defined as including hearings based on orders

issued by the Commission. Once the Respondents requested a hearing on the Amended

Order, the proceeding became contested and subject to due process requirements. Sulger v.

Arizona Corporation Commission, 5 Ariz. App. 69, 73, 423 P.2d 145, 149 (1967) (due

process prohibits the state from acting arbitrarily in its proceedings); and A.C.C. R14-3-

]01.A. ("In all cases in which procedure is setforth neither by law, nor by these rules, nor

by regulations or orders of the Commission, the Rules of Civil Procedure for the Superior

Court of Arizona as established by the Supreme Court of the state ofArizona shall govern." )

and A.R.S. § 4I-]062.3 See generally 73 C..LS. §123, Public Administrative Law and

Procedure (Westlaw 2007) (due process of law requirements apply to administrative bodies

and their proceedings); Broadhead v. Arizona Bd. of Pardons and Paroles, 151 Ariz. 37, 42,

725 P.2d 744, 749 (Co. App. 1986) (procedural due process rights violated by refusal to

administer oaths or affirmation to witnesses in contested proceeding), overruled on other

grounds 154 Ariz. 476, 744 P.2d 3 (1987).

Nowhere  in the  Securities Act, the  Commis s ion's  rule s  a nd

2 Undersigned counsel requested permission to attend the examination under oath of Respondent William Baker pending
a ruling on the Application. His request was denied based on A.C.C. R14-4-304.E.
3 The provisions of the Article 6 of the Administrative Procedure Act ("APA") specifically provide that a hearing officer
may order prehearing depositions. Nowhere in the APA or the Rules of Civil Procedure can depositions be permitted
without all parties presence.
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Directlv And Substantiallv Affected Bv The Outcome

An Expedited Ruling Is Essential

Applicants agree that the Commission's rules permit any consumer to appear at any

proceeding and make a statement. A.C.C. R14-3-105.4 Applicants, however, want to

participate in the proceedings to make sure that the Commission hears and is presented with

all relevant evidence. Applicants believe that they have substantive facts in their possession

that will assist the trier of fact in adjudicating the allegations in the Amended Order. They

also want to know what is happening in the proceedings and be involved in the process of

bringing this matter to conclusion in a speedier and more efficient manner. They have no

intention to unduly broaden the issues to be presented, rather, their intention is to bring the

issues to closure with a full and complete record.

4.

For the reasons stated above, an expedited ruling is essential to Applicants to assure

their participation in the Division's ongoing discovery and to allow their voice in presenting

evidence and assuring a speedy and fair conclusion.

Conclusion

Applicants meet the requirements for interveners under the Commission's rules and

ask that their Application to Intervene be granted.

Dated this 27th day of August, 2007.

*.KUTAKROCK LLP

M24By . .
Michael W. Sillymén
Suite 300
8601 North Scottsdale Road
Scottsdale, AZ 85253-2742

Attorneys for Interveners

4 "Consumer", however, is nowhere defined in the Commission rules. Whether Applicants constitute "consumers", for
purposes of the Commission rule in this proceeding, is unknown.
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